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BRIEF FOR THE APPELLEE 


JURISDICTIONAL STATEMENT 


The statement of jurisdiction is properly set forth 
in appellant’s opening brief (p. 1). 
STATEMENT OF FACTS 


Evidence as to who struck the first blow—Progress of fight 


Rowley and Miles knocked on the door of appel- 
lant’s room (R. 181, 427). Appellant came to the 
door and said, ‘‘What the hell is your hurry, can’t 
you wait a few minutes?” (R. 248, 415). <A con- 
versation followed and they came out of the house 
discussing the price of an oil tank (R. 97, 191, 249). 

The evidence is not clear as to whether Rowley, 
either in substance or in so many words, called 
Eagleston a har. Eagleston so testified (R. 416). 
Foote, who had been financed by some unknown 
person in the house-moving business which required 
considerable heavy machinery subsequent to the com- 
mission of this crime (R. 117-118), testified contrary 

(1) 
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to his signed statement and to his testimony at the 
preliminary hearing and before the grand jury, and 
supported Eagleston’s testimony (R. 105). Rowley 
did not so testify (R. 175), and Miles did not hear 
Rowley say anything after Hagleston stated to him, 
“You can’t call me a liar” (R. 192). 

Rowley was quiet, soft-spoken and mild in his 
manner. He did not act at all belligerent toward 
Eagleston and did not appear to act in any way that 
would provoke Eagleston into attacking him or fight- 
ing with him (R. 251, 107-108). 

It is undisputed that Eagleston challenged Rowley 
to fight by directing or ordering him to take off his 
glasses (R., Foote, 90, 96; Rowley, 175; Miles, 192, 
249; Hagleston, 416). Likewise there is little, if any, 
dispute as to who struck the first blow. Foote testi- 
fied that they both had their hands up and Eagleston 
hit Rowley with his right hand (R. 91, 96). Rowley 
testified that he took off his glasses and Eagleston hit 
him (R. 195). Miles stated that Eagleston then hit 
Rowley two or three times (R. 192, 249). Strutz re- 
lated that he saw four men standing in the yard and 
the first blows he saw struck were when Slim hit 
Rowley about three times—twice on the right side and 
once on the left (R. 255, 278). Hagleston’s testimony 
is in conflict with the testimony of other witnesses 
only to the extent that his testimony indicated that 
simultaneous or concurrent blows were struck (R. 417). 

After Rowley, was hit he staggered back up against 
a lumber pile in the yard (R. 192). He went to the 
ground and as he started to pick himself up Eagleston 
hit him with a rake. After he was hit with the rake 
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by Eagleston he slumped to the wall (R. 192). His 
head dropped down and he stretched right out (R. 
195). There was blood on his hair and his foot was 
twitching (R. 195). Foote took the rake from Eagle- 
ston (R. 193) and Louis Strutz arrived (R. 193). 
Strutz made a remark to Eagleston that he had hit 
him (Rowley) hard. Eagleston said in a challenging 
voice, “Did you see me strike him?” (R. 256). 
While Foote was able to describe the events immedi- 
ately prior to and subsequent to the actual striking, he 
did not see the blow struck. Apparently at that pre- 
cise moment Foote had turned around (R. 93, 97, 99). 
Both Rowley and Eagleston were out of Foote’s line 
of vision for a short period of time (R. 132). When 
Foote again saw Rowley he was falling the second time 
Giweg2, 130). . 


Essential evidence as to the character of the alleged weapon 
was not withheld from the grand jury 

The indictment reflects that Howard G. Romig, 
M. D., Frank Rowley, Muriel Karlovich, David Z. 
Foote, and Louis Strutz testified before the grand 
jury (R. 2). The indictment charges that the of- 
fense was committed on July 30, 1946. A small piece 
of metal was found in the wound on Rowley’s head 
(R. 306-307) which was returned to the FBI after 
the preliminary hearing (R. 307). Shortly thereafter 
the shovel and rake were forwarded to the Federal 
Bureau of Investigation laboratory in Washington, 
D. C. (R. 363, 365, 366). The indictment was pre- 
pared prior to October 2, 1946 (R. 34). At that time 
the United States Attorney had not seen either the 
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shovel or rake, as they had been transmitted to Wash- 
ington. At the time the indictment was prepared, 
the United States Attorney believed the dangerous 
weapon used by appellant to be either a shovel or 
rake (R. 34). He was unable to determine which was 
used until approximately 12:30 on November 5, 1946 
(R. 189), when certain experiments were performed 
in his presence (R. 35). 

Some of the members of the grand jury indicated 
that they desired to have Howard Romig recalled and 
to have George Miles and Elmer Brown called as 
additional witnesses (R. 32). The United States 
Attorney left the grand jury room to have subpoenas 
issued and to have these witnesses brought to the 
Federal Building by the United States Marshal (R. 
33). When he returned to the grand jury room he 
was advised by the foreman that a majority of mem- 
bers had voted against hearing additional witnesses 
and that they were ready to consider the next matter 
(R. 33, 34). Subsequent to the return of the mdict- 
ment and shortly before the trial, the shovel and rake 
were returned from Washington, D. C., to Anchorage 
CR. 365). 

At the trial of the case the witness Robertson testi- 
fied in regard to a bloody shovel found at the scene 
of the crime. He made no mention of a rake (R. 
55, 57, 65). He also testified that Rowley had told 
hin in the police car that Eagleston had picked up a 
shovel and swung it at him and that he had felt a 
sharp blow on his head (R. 71). Eckert also testified 
concerning the finding of the bloody shovel at the 
erime scene but made no mention of a rake (R. 78, 
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fol, 63). Foote CR. 97, 110, 112, 122) and Brown 
(R. 150, 165, 167) likewise testified in regard to the 
finding of this bloody shovel. Chief of Police White, 
who was partially in charge of the investigation of 
this case (R. 400), had never heard anything about 
Eagleston striking Rowley with a rake (R. 407) al- 
though the signed statements he had witnessed specifi- 
cally mentioned rake. Chief White had told Police 
Commissioner Ed Dodd, a former gambler (R.° 400) 
who showed particular interest in this case (R. 400, 
401), that the weapon used had been a shovel. In 
the complaint of a $55,000 civil action by Rowley 
against EKagleston it was alleged that Rowley had been 
struck on the head with an instrument which he had 
been informed was a heavy ion No. 2 shovel (R. 187). 
Louis Strutz at first had a slight image that the in- 
strument used was a rake, but when he was called 
to the police station and shown the bloody shovel, he 
changed his opinion to a shovel or rake (R. 257, 269). 

Dr. Davis testified that the wound on Rowley’s head 
could have been inflicted with a shovel or with any 
blunt instrument (R. 377). Dr. Sogn likewise testi- 
fied that the injury could have been inflicted by either 
a shovel or rake (R. 389). 


Photographs taken of Rowley’s head 


Photographs of Rowley’s head, taken on the after- 
noon of July 30, 1946, showing the nature, location, 
and extent of his injury, were admitted in evidence as 
Plaintiff’s Exhibits Nos. 7, 8, 9, and 10 (R. 152, 159). 
They were admitted for the purpose of showing in 
part the condition caused by the wound suffered by 
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Rowley (R. 154, 157). The jury was properly cau- 
tioned and instructed regarding the purpose of the 
pictures and the manner in which they were to be 
considered by the jury (R. 157). Appellant’s attorney 
conceded at the trial of the case that the exhibits were 
material to show the direct results of any blow that 
might have been struck (R. 154). The pictures were 
shown to the jury on November 5, 1946, the first day of 
the trial, but were not again called to the attention of 
the jury during the remainder of the trial. 


ARGUMENT 


First point raised: 1. The trial court did not err in giving to 
the jury instruction No. 4D 


(a) That portion of Instruction 4D which reads: “It is no defense to the 
crime charged in the indictment, or to the included crime of assault, that 
Rowley may have voluntarily entered into a fight with the defendant, each 
attempting to hit and injure the other with his fists. The crime charged 
against the defendant in the indictment, and the included crime of assault, 
are offenses against the United States” (R. 11) is a correct statement of 
the law 


It is no defense to a criminal prosecution for assault 
and battery that the defendant was engaged in a mu- 
tual combat. In cases of mutual combat by agreement, 
each participant may be prosecuted criminally. 

4+ Am. Juris., Sec. 84, p. 178. 
Commonwealth v. Collberg, 119 Mass. 350; 20 
Am. Rep. 328. 

In Commonwealth v. Collberg, the Court in its opin- 
ion stated : 

It was said by Coleridge, J., in Regina v. Lewis, 
1 C. & K. 419, that ‘‘no one is justified in strik- 


ing another except it be in self defense, and it 
ought to be known that whenever two persons 


a 
go out to strike each other and co so, each is 
guilty of an assault’’; and that it was imma- 
terial who strikes the first blow. 

Where the accused invites the prosecuting witness to 
engage in a fight, self-defense cannot be set up in a 
prosecution for aggravated assault, the rules of mutual 
combat being applicable. A similar rule applies where 
defendant fights willingly although he did not provoke 
the difficulty. 

6 C. J.S., sec. 92, pawero4s. 

Russell v. State, 165 So. 256 (C. C. A. Ala.). 

Adams v. State, 75 So. 641. 

Lewey v. State, 182 So. 98; 28 Ala. App. 245. 

Dunn v. State, 124 So. 744, 23 Ala. App. 321. 

Capsom, Vv. state, 230 Ss. W. 997, 89 ‘Tex. Cr. 
342. 

A plenary examination of the entire record reveals 
that there were no facts raising the issue of self- 
defense in the trial court and Instruction 4D did not 
remove the issue of self-defense from the Jury’s con- 
sideration. ‘The fact is undisputed that appellant de- 
hberately provoked the fight and invited ov challenged 
the witness Rowley to engage in mutual combat. His 
invitation or challenge to fight, when he told Rowley 
‘‘to take off his glasses,’’ is uncontradicted and was 
admitted by appellant (R., Robertson, 70; Foote, 90; 
Rowley, 175; Miles, 192 and 245; Eagleston, 416). 

The assertion made by appellant that there is posi- 
tive evidence that Rowley struck the first blow (Ap- 
pellant’s Brief p. 13) is not supported by the record. 
The positive testimony of the witnesses Robertson, 
Foote, Rowley, Miles, and Strutz established beyond 


8 


any doubt that appellant struck the first blow (R. 
Robertson, 70; Foote, 91 and 96; Rowley, 175; Miles, 
192 and 249; Strutz, 255 and 278). 

Appellant’s own testimony shows that appellant 
and Rowley were sparring around, each of them try- 
ing to strike the other, and that the blows which were 
struck were struck concurrently or simultaneously— 
‘“And as he hit me, I hit him on the left side’’ (R. 417). 
It is apparent that appellant voluntarily and willingly 
engaged in mutual combat. 


(b) Instruction 4D does not wrongfully assume that appellant had com- 
mitted an assault upon Rowley and that appeilant attempted to hit and 
injure Rowley with his fists inasmuch as these facts were established by 
uncontradicted evidence and were admitted by appellant 


Eagleston, as a witness in his own behalf, testified, 
“x * * we were sparring around (demonstrat- 
ing)—we were hittmg at one another * * *. And 
as he hit me, I hit him on the left side * * *” 
(R. 417). 

The word ‘‘spar’’ is defined in Webster’s New In- 
ternational Dictionary, 2nd Edition, as follows: “To 
box with the fists; esp. to box scientifically.”’ 

An assault is an offer or attempt to do by force a 
corporal injury to another, as if one strike at another 
with his hands or stick, and miss him. 

U.S. v. Hand (Pa), 26 PeCas Siow 97. 
2 Wash. C. C. 4385. 

Commonwealth v. Remley, 77 8S. W. 2d 784; 
one gy 209. 

Yates v. State, 113 So. 87; 22 Ala. App. 105. 

The record reveals that appellant admitted chal- 
lenging Rowley to fight and that he then willingly and 
voluntarily engaged in combat with Rowley during the 
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course of which each of them, according to appellant’s 
statement, attempted to strike, and did strike the 
other. There is no assumption on the part of the 
court in this portion of Instruction 4D. The court 
merely instructed on facts in the case admitted by de- 
fendant and the instruction is a correct statement of 

the law. . 

It is a well recognized rule that in the absence of 
statute, mere words, no matter how abusive, insulting, 
vexatious or threatening they may be, will not justify 
an assault or battery. 

6 C, dle Sy sie, CH esses 

Rohrback v. Pullman’s Palace Car Co., 
Ore Fa 909 6G Bed. 797. 

Parsley v. State, 148 Ark. 518; 230 S. W. 587. 

State v. Roe, 7 Voyce 95, 103 At. 16. 

Tisdale v. State, 199 Ind. 1; 154 N. E. 801. 

State v. Miller, 231 Iowa 863; 2 N. W. 2d 290. 

State v. Brown, 165 8. W. 2d 420. 

Mullendore v. State, 191 8. W. 2d 149. 

Grebe v. State, 112 Nebr. 759; 201 N. W. 142. 

State v. Cooler, 112 8. C. 95; 98 8. E. 845. 

People vy. Mreick, \2 Cal. 2d 720; 87 P. 2d 
1014. 

State v. Newman, 128 N. J. Law 82; 24 A. 2d 
206. 

uate v. Jowes, 173 P. 2d 960. 

As a general rule, an instruction is not erroneous as 
invading the province of the jury because it assumes 
the substance of facts which are admitted by the 
parties, especially by accused, which are agreed on by 
counsel, which are established cleariy by uncontra- 
dicted evidence, or which are established clearly and 
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conclusively by the evidence beyond a reasonable 
doubt. 

23 C. J. S., Sec. 1166, pp. 702-705. 

Crampton v. U. S.,16 F. 2d 231. 

Wellman v. U. S., 297 F. 925. 

Mia v. US., C. C. A. 9, Tate ae 

Shepard v. U.S., C. C. A. 9, 230m 

Peterson v. U. S., C. C. A. 9, 4 F. 2d 702. 

The improper assumption of facts in an instruction 
will not operate to reverse where no prejudice results, 
as where the facts assumed are admitted, undisputed 
or conclusively proved; or are immaterial; or where 
the evidence leaves no reasonable doubt of accused’s 
guilt; or where the finding of the facts is left to the 
jury. 

24 C. J.8., See. 1922, pp. 1022-1028. 
May v. U. S., C.C. A. 9 (1907), 157 a 
Shepard v. U. S., C. C. A. 9 (1916), 236 Fed. 


Ho. 

Peterson v. U. S., C. C. A. 9 (1925), 4 F. 2d 
702. 

U.8.v. Wilson, CC. A. 2 GQOsey mister, 2d: 
803. 

Norcott v. U. 8., C. C. A. 7 (1933), 65 F. 2a 
O13. 


Robison v. City of Decatur, 32 Ala. App. 654; 
29 So. 2d 429. 

Although certain language standing alone might ap- 
pear to be on the weight of the evidence, or to convey 
an intimation of the court’s opinion on issuable facets, 
the instruction will not be regarded as erroneous on 
this ground if an examination of the entire charge 
shows that no improper comment or expression of opin- 


lil 


ion was in fact expressed and, likewise, although part 
of a charge may be open to the objection that it assumes 
a fact in issue, this error will be cured when the charge 
taken as a whole overcomes the objection. An improper 
comment or assumption of facts may In many instances 
be cured by subsequent instructions to the effect that 
the jury are the exclusive judges of the facts, to con- 
clude solely ou the facts, to disregard any opinion of 
the judge, andthe like. * * * 


Testy vy. US, C. Cc. A. 9, 143 8. 2d 118, 
122, 

Bobv. U.S.,C. C. A. 2,106 EF. 2d 37, 40. 

Hagen v. U.S., C. C. A. 9, 268 Fed. 344, 346. 

Pee ooccs LOO, per tl, 712. 

People v. Thal, 61 Cal. App. 48, 214 P. 296. 

State v. Darrah, 92 P. 2d 148. 

State v. Vane, 178 P. 456; 105 Wash. 421. 

A consideration of the Court’s entire charge to the 
jury readily reveals that there is no possibility that 
appellant was prejudiced in any manner by Instruc- 
tion 4D. This Court’s attention is invited to the 
following portions of the trial court’s instructions: 


You are to consider these instructions as a 
whole. It is impossible to cover the entire case 
with a single instruction, and it is not your 
province to single out one particular instruction 
and consider it to the exclusion of the other 
instructions. 

As you have been heretofore instructed, your 
duty is to determine the facts from the evidence 
admitted in the case, and to apply to these facts 
the law as given to you by the Court in these 
instructions. 

802610—48—-—2 
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During the trial I have made no comment on 
the facts and expressed no opinion in regard 
thereto. If I have, or if you think I have, it is 
your duty to disregard that opinion entirely, 
because the responsibility for the determina- 
tion of the facts in this case rests upon you, and 
upon you alone. (Instruction No. 11-R. 19.) 

You are the ones who finally determine what 
testimony was given in this case, as well as what 
conclusions of fact should be drawn therefrom. 
(Instruction No. 10A-R. 19.) 


Rule 52 (a), Federal Rules of Criminal Procedure, 
provides: 

Any error, defect, irregularity or variance 
which does not affect substantial rights shall be 
disregarded. 

Although appellant boldly asserts that ‘“‘unquestion- 
ably the jury was misled and appellant was prejudiced 
thereby,’’ a consideration of the entire record in this 
case reveals that Instruction 4D was a correct state- 
ment of the law based on admitted facts, and that no 
prejudice resulted to the appellant by the giving 
thereof. 


Second point raised: 2. The trial court did not err in giving 
Instruction No. 4 to the jury 


The complete answer to appellant’s second specifica- 
tion of error is found in Rule 30, Federal Rules of 
Criminal Procedure, which reads, in part: 

No party may assign as error any portion of 
the charge or omission therefrom unless he 


objects thereto before the jury retires to con- 
sider its verdict, stating distinctly the matter 
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to which he objects and the grounds of his 
objection. 

The memorandum of exceptions to instructions (R. 
22-23) reflects that no objection was made or excep- 
tion taken to Instruction No. 4 as given. That this 
was no oversight 1s indicated by the fact that appel- 
lant’s counsel did except to the refusal of the Court 
to give his requested instructions (R. 21-22), and 
also excepted to other instructions, namely, 4E and 4D 
(R. 23). The coneluding remark of appellant’s coun- 
sel, Mr. Grigshy, ‘*That’s all’? CR. 23), 1s tantamount 
to a declaration that the remainder of the charge as 
given, including Instruction No. 4, was completely 
satisfactory to appellant’s counsel. 

Since no objection was made, or exception taken, to 
Instruction No. 4 as given by the trial court, and since 
no prejudice to appellant resulted by the giving of 
this instruction, this specification of error should not 
now be considered. . 

The record in the present case fails to reflect that 
the giving of Instruction No. 4 prejudiced the appel- 
lant in any manner whatsoever. There is no plain 
prejudicial error affecting a substantial or funda- 
mental right of the appellant that would warrant this 
eourt to invoke Rule 52 (b), Federal Rules of 
Criminal Procedure. Nor is there any indication 
hat the jury concerned themselves with anything 
other than the guilt or innocence of the defendant in 
this case. 

Upon the facts reflected by the record in this ease, 
the proper rule, and the rule consistently followed 
by this Court, is that an error assigned to a charge 
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will not be considered on review in the absence of an 
exception. 
Fredérick, et al. v. U. S., C, Ca ee 
2d 536, 549. 
Waygoner v. U. S., C. C. AL ORI 2a: 
867, 868. 
Hargreaves v. U. &., C. Cl ARR 2d 
68, 73. 
Smith v. U. S., C. C. A. 9, 41 BF. 2d 215, 216. 
Kearnes v. U. S., C.@. A. 9, 27 FB. 2d 854, 
855. 
Alvarado v. U. S., C. C. A. 9, OU 2a 325, 
386. 
Lee Tung v. U. S., C. C. A. Oe a Sill 


Coleman v. U. S., C. C. A. 9, 3 FEF, 2d 243. 
eigen v. UTS. ©, Cake, 3 F’. 2d 866, 867. 
Jouce v. U.S. CC aes ) 


beoour Vv. U.S. Os Case 

Cabiale v. U. S.,C. C. A. 9, 276 Tae? 

Henry Ching v. ne Sy C. C. A, OAC ae3S. 

Vedwy. U.S.C, Ces - 250 550, Dae 

Amadrews v. U. S43 C, 

419. 
In the Frederick case, supra, this Court, in an 
opinion by Judge Garrecht, stated: 

It has long been the settled rule in Federal 
Courts that an instruction by the court must 
be excepted to in order to be availed of on 
appeal. This is no merely technical require- 
ment, but is founded upon reason, justice and 
expediency. Jf the error is seasonably called 
to the court’s attention, the court can correct it 
forthwith and thus obviate the necessity of a 
new trial. Tucker v. U. S., 151 U. S. 164, 170. 
St. Clair v. U. S., 154 U. 8. 184, 153. Lindsay 
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v. Burges, 156 U. 8. 208, 210. Howland v. 
mechs Sth’ Cir., 5698, 2d. 35, 37. Brevard v. 
Tannin Co., 4th Cir., 288 Fed. 725, 730. Mea- 
dows v. U. S., 4th Cir., 144 F. 2d. 751, 783. 


See also: 


Berenbein v. U. S., C. C. A. 10, 164 F. 2d 679, 
685. 

U. S. v. Monroe, C. C. A. 2, 164 FB. 2d 471, 
473. 

Sistrunk v. U. S., C. C. A. 5, 162 BF. 2d 188. 

Wigs. U.S.,C.C. Avs, 161 P20 511, 514. 

eieups vo U.S: C. CA, 8, 160 BP. 2d 858, 
875. 

U.S. w Bashwick Malls, C. C. A. 2, 165 F. 
2d 198. 

ibogd v. U.S. 21) U.S. 108. 

Wong Tarv. 7.5., 273 U.S. 17. 

In the case of U. S. v. Bushwick Mills, supra, the 
Cowt, in its opinion, stated: 

The Defendants were content to let the jury 
pass upon their guilt under the charge as given. 
Only after they had taken this gamble and lost, 
did they question the charge. Under these cir- 
cumstances they should be held to have waived 
the errors they now assert with respect to 
structions as to venue. 

Both the attorneys who represented the appellant 
throughout his trial were from Anchorage, Alaska. It 
is reasonable to assume that appellant and/or his 
attorneys were personally acquainted with some of the 
members of the jury, or at least that they acquired 
some information concerning them during the voir 
dire examination. It is within the realm of possi- 
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bility that appellant and his attorneys, after studying 
the demeanor and appearance of the members of the 
jury, and perhaps having personal knowledge of the 
background of some of the jurors, felt that that por- 
tion of Instruction 4 which they now assign as error 
might have inured to their benefit. It is reasonable to 
assume that counsel for appellant, feeling that John 
Doe, a member of the jury, would be opposed to con- 
viction, would feel that the penalty prescribed for 
simple assault would be sufficient punishment, and that 
he would, therefore, not vote for conviction of the 
crime of assault with a dangerous weapon. The words 
of Judge Swan in U.S. v. Bushwick Mills, supra, seem 
fitting to the situation presented here. 


Third point raised: 3. The trial court did not commit error in 
failing to instruct the jury on the law of self defense 


Here hkewise, it would seem that Rule 30, Federal 
Rules of Criminal Procedure, cited supra, would com- 
pletely answer the third claim of error now asserted 
by appellant. Inasmuch as both points two and three 
are covered by Rule 30, appellee, for the purpose of 
avoiding repetition requests the Court to reconsider 
the argument made under point two, insofar as it is 
applicable to point three. 

While it is true that it is the duty of the court, 
whether request be made or not, to instruct on each 
and every essential question in the case so as to 
properly advise the jury of the issues, it cannot be 
successfully contended that there is any duty on the 
part of the court to instruct on an issue foreign to the 
record upon which there is no evidence. There was 
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no issue of self defense presented in the trial court. 
It is shown by appellant’s own testimony, and by that 
of four other witnesses, that he provoked the alterca- 
tion, that he challenged or invited Rowley to fight and 
that he then voluntarily and willingly engaged in the 
combat. 

Where the accused invites the prosecuting witness 
to engage in a fight, self-defense cannot be set up in 
a prosecution for aggravated assault, and a similar 
rule apples where the accused fights willingly al- 
though he did not provoke the difficulty. 

6 ©) J. 5., Sec. 92, p. 948. 

Russell v. State, 165 So. 256. 

Adams v. State, 75 So. 641. 

Lewey v. State, 182 So. 98; 28 Ala. App. 245. 

Dunn v. State, 124 So. 744, 23 Ala. App. 321. 

Carson v. State, 230 S. W. 997, 89 Tex. Cr. 
342. 

No claim of self defense was made by appellant 
during the trial of the case. His defense as to the 
crime charged in the lower court was that he had not 
struck Rowley with any implement (R. 418). 

The failure of appellant’s counsel to have requested, 
or the court on its own motion to have instructed, on 
the issue of self defense was not due to an oversight 
or inadvertence. That appellant’s attorneys gave 
careful thought and study to the court’s charge is 
evidenced by the two instructions requested and the 
two exceptions taken to the charge as given. ‘The 
court’s charge shows that the same was based upon 
careful thought and study. If there had been any in- 
timation of a claim of self defense disclosed by the 
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testumony on the trial of the case the trial judge would 
have properly instructed on such issue. 

It seems evident that the claim of self defense, as- 
serted for the first time on appeal, is an afterthought 
which did not occur until some time subsequent to the 
trial. While it is apparent that there is no testimony 
in the record upon which a claim of self defense could 
be based, the reason that no such claim was asserted 
by appellant or his counsel in the lower court is made 
even more apparent from matters not appearing in 
the record but which were visually before the jury. 
From the visual comparison of the physical charac- 
teristics of HEagleston and Rowley, which the jury 
was entitled to make, and apparently did make, a 
elaim of self defense would have been absurd. Row- 
ley was a man weighing approximately 185 pounds 
and was approximately 5 feet 8 imehes in_ height. 
Hagleston, a giant of a man, weighed approximately 
245 pounds and was approximately 6 feet 414 inches 
in height. In addition, it is to be noted that appellant, 
at the time of this altercation, was backed up by two 
of his employees, David Foote and George Miles. 

The alleged failure of a court on its own motion 
properly to instruct the jury will not be considered 
on appeal where there was no request made for such 
instruction nor an exception taken to the failure of 
the court to have so instructed and there is no error 
resulting in a miscarriage of Justice. 

Rule 30, Federal Rules of Criminal Pro- 
cedure. 
Humes v. U. S., 170 U.S. 210, 211. 
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Springer v. U. S., C. C. A. 9, 148 F. 2d 411, 
415. 

Girson v. U. S., C. C. A. 9, 88 F. 2d 358, 361. 

Goon v. U. S., C. C. A. 9, 15 F. 2d 841, 842. 

Kempe v. U. S., C. C. A. 8, 160 F. 2d 406, 411. 

Ope, Staicn, ©. C A277, 160 B. 2d 754, 757. 

Wigs ve oC. ©. Ald, 161 F.2d 511. 

Sivshowsin v. U. S., C. C. A. D. C., 158 F. 
Pde, iss. 

dnd0o Velo. OC. C.AG W158 BF, 20509, 514. 

Spevak v. U. S., C .C. A. 4, 158 BF. 2d 594, 
598. 

The language of this Court in Goon v. U. S., supra, 
is apropos to the court’s charge in the present case, 
‘“As to the second objection, no request was made for 
an instruction pointed to the theory of the defense. 
The Instructions covered the law of the case. They 
were judicial, dispassionate and fair to the defense.”’ 
[Italics supplied. ] 

The court’s charge, when considered in its entirety, 
correctly instructed the jury on each essential ques- 
tion presented by the evidence. There is no idica- 
tion that any substantial right of appellant was af- 
fected and this asserted claim of error should not now 
be considered. 

Fourth point raised: 4. The court did not err in allowing pho- 
tographs of the injured man’s head to be introduced in 
evidence 
‘or the purpose of showing the nature and charac- 

ter of the injuries sustained, it is competent to prove 

the physical condition of the person assailed at the 
time of, or shortly after, the commission of the assault 
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with which accused stands charged, and also the 
duration of the period of recovery. 


6C.J.8., Sec. 123, p. 989. 

Bailey v. State, 24 Ala. App. 354; 135 So. 407. 

Jackson v. State, 19 Ala. App. 399; 97 So. 260. 

People v. Lathrop, 49 Cal. App. 63; 192 P. 
A222, 

Paschal v. State, 30 Ga. App. 22; 116 8. E. 
899. 

State v. Henggeler, 312 Mo. 15; 278 8. W. 743. 

State v. Allen, 246 S. W. 946. 

Bone v. State, 43 Okla. Cr. 360; 279 P. 363. 

Garza v. State, 102 Tex. Cr. 241; 277 S. W. 


382. 

State v. McDonie, 89 W. Va. 185; 109 S. E. 
710. 

State v. Jolmeons 23 Wash. 2de ewig Te: 
9d 440, 441. 


For the purpose of showing that the weapon used 
was in fact a dangerous weapon, evidence is admis- 
sible to show the nature, character and extent of the 
injuries inflicted by it and the assault. 

6 C. J.S., Sec. 128, pp.989;900! 

Bone v. State, 43 Okla. Cr. 360; 279 P. 363. 

People v. Manning, 320 Ill. App. 143; 50 N. E. 
2d 118, 120. 

State v. Quong, 8 Idaho 91; 67 P. 491. 

State v. Young, 53 Or. 227; 96 P. 1067. 

In the Manning Case, supra, the defendant was con- 
victed of assault with a deadly weapon, the weapon 
being a crank handle. In reversing the case on other 
grounds, the Court in its opinion stated: 
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The cause will be remanded and in aid of a 
new trial we wish to point out that courts in | 
foreign jurisdictions in cases cited, some of 
which we refer to, approve admitting medical 
testimony of the extent and the degree of per- 
manency of injuries of the person assaulted. 
State v. Allen, Mo. Sup., 246 8. W. 946; People 
v. Lathrop, 49 Cal. App. 63; 192 P. 722; State 
v. Haynie, 118 N. C. 1265, 24 8. HE. 536; Jaekson 
v. State, 19 Ala. App. 339, 97 So. 260. The 
theory is that such evidence is admissible to 
show the weapon used was dangerous and to 
show also the character of the assault. The 
reason for the rule would appear to be that the 
jury cannot know the force of the blow without 
knowing the effect and the effect here was not 
alone knocking Caputo to the ground. Like- 
wise, with the jury looking back from the in- 
juries, it can better determine the character of 
the act, despite the fact that the crank handle 
itself might be an indication of the character. 
The injuries following the blow, while not 
strictly a part of the offense, shed light upon 
the results of assault with a truck crank handle 
and afford a fair estimate of the deadliness of 
the instrument as well as the quality of the 
intention. These reasons justify the rule and 
defendant here, judging from the record, was 
not prejudiced. Since the testimony is admis- 
sible, we see no objection to the doctor testify- 
ing, in addition to Caputo, to the injuries 
received. The doctor was better qualified to 
do so. 
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Evidence may be introduced to show the nature, 
. character, and extent of the injuries sustained as indic- 
ative of the intent with which they were inflicted. 
6C.J.8., Sec. 116, p. 980. 
People v. Manning, 320 Ill. App. 148; 50 
N. E. 2d 118. 
State v. Compton, 31 S. D. 4380, 205 N. W. 31. 

A photograph, proved to be a true representation 
of the person, place or thing which it purports to 
represent, 7s competent evidence of anythiny for which 
it is competent for a witness to give a verbal descrip- 
tion. The question of admissibility rests largely in 
the discretion of the trial court. If a photograph can 
throw light on the subject of inquiry more clearly 
than oral testimony could, it may be properly ad- 
mitted. [Emphasis supplied. ] 

Madden v. U. S., C. C. A. Cal., 2 P2d 239. 

Viliborght v. State, 48 P. 2d 210; 45 Ariz. 275. 

People v. Shaver, 7 °Cal. 20° 560 swe. Pd 
1170. 

State v. Walsh, 72 Mont. 110; 23279) 194. 

State v. Williams, 50 Nev. 271; 257 P. 619. 

State v. Nelson (Ore.), 92 P. 2d 182. 

State v. Whitzall, 175 Wash. 1467 26 P. 2d 
1049. 

Zo C. J. §., Seemeo2) pei: 

When it is material to the issues, a photograph 
of deceased, or of his body or parts thereof, is ad- 
missible in a prosecuton for homicide, although the 
picture has a gruesome or shocking aspect and tends 
to excite the passion or prejudice of the jury; but 
such photographs should be excluded if they are un- 
necessary and introduced for the purpose of inflaming 
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the jury’s emotions. It is within the discretion of 
the trial court to determine whether or not such a 
photograph is admissible. Photographs of a person 
deceased, or of a body, have been held admissible for 
the purpose of identification, or to show the condition 
of the victim’s body, or to wmdicate the nature or 
extent of wounds or injuries. [Hmphasis supplied. ] 

23 C. J. 5., Sec. 852, pp. 53, 54. 

Young v. State, 38 Ariz. 298; 299 P. 682, 685. 

Jamovienhy. State, 32 Ariz, 175: 256 P. 359, 

360. 
People v. Dunn, 177 P. 2d 553, 556. 
People v. Goodwim, 9 Cal. 2d 711; 72 P. 2d 


Doll Hays, 

Teopie vy. Hors, 219 Cal. 727; 28 P. 2d 306, 
908. 

People v. Ferlin, 203 Cal. 587; 265 P. 230, 
yet 


People v. Russo, 133 Cal. App. 468; 24 P. 2d 
080, 582. 
State v. Dewhis, 177 Ore. 72; 159 P. 2d 839, 


858. 

State v. Nelson, 162 Ore. 480, 92 P. 2d 182, 
oil. 

State Vv. Paym¢ 25 Wash. 2d 407; 171 P. 2d 
225. 2 oie 

State v. Smith, 196 Wash. 534; 83 P. 2d 749, 
oe 

State v. Eggleston, 161 Wash. 486; 297 P. 
162, 164. 


In the ease of Jarabo v. U. S. (C. C. A. 1), 158 
FP, 2d 509, 513, the Court in its opinion stated in part: 


The appellant’s present complaint with re- 
spect to the admission of evidence is that the 
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court below allowed the Government to intro- 
duce as physical exhibits a number of porno- 
graphic photographs of the type referred to in 
a summary of the evidence in the second count 
except that the women appearing in them were 
not named in any count of the indictment. He 
says that these photographs of strangers to any 
charge layed against him were unnecessary, im- 
material, and irrelevant, confused the issue, 
were calculated to ‘‘inflame the emotions and 
passions of the jury’’ and were so numerous 
that the court abused its discretionary powers 
in admitting them. * * * 

To be sure, photographs constitute rather 
more dramatic evidence than oral testimony, 
and the photographs objected to are numerous 
and many of them are Iurid and revolting. 
We cannot deny their capacity to incite some 
prejudice against the appellant. But, never- 
theless, considering them in connection with the 
oral testimony, we are not prepared to say 
that the court below abused its discretion in 
admitting them. We cannot say that their 
prejudicial effect so far outweighs their proba- 
tive value that as a matter of law they should 
not have been admitted mn evidence. 


In the ease of State v. Nelson, supra, in a well 
considered opinion by the Supreme Court of the State 
of Oregon sitting In Banc, we find the following 


statement : 

Although a photograph might be prejudicial 
because of its so-called gruesome character, it 
is nevertheless admissible 1n evidence if mate- 
rial to some issue in the case. State v. Weston, 
155 Or. 556, 64 P. 2d 536, 108 A. L. R. 1402; 
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tate w, Mi etizel, 157 Or. 334, 69 P. 2d 958; 
2 Wigmore on Evidence, Sec. 1157; Common- 
wealth v. Retkovitz, 222 Mass. 245, 110 N. EH. 
293; State v. Gaines, 144 Wash. 445, 258 P. 508. 
A photograph of a dead body is properly ad- 
mitted when it is material for the sole purpose 
of explaining and demonstrating the testimony 
of expert medical witnesses. State v. Weston, 
supra; State v. Clark, 99 Or. 629, 196 P. 360; 
Commonwealth v. Winter, 289 Pa. 284, 137 A. 
261 -*Carneme v. Tibbetis, 158 Or. 21, 79 P. 2d 
974. The photograph described in State’s HEx- 
hibit O is not gruesome or prejudicial. State 
v. Weston, supra; State v. Clark, supra. State 
v. Miller, 43 Or. 325, 74 P. 658, cited by defend- 
ant, has been distinguished and is not in har- 
mony with State v. Weston, supra. See, also, 
State v. Finch, 54 Or. 482, 103 P. 505, and 
State v. Clark, supra, where the ease of State 
v. Miller, supra, is distinguished. 

The arguments which defendant presents to 
the effect that State’s Exhibit O was improp- 
erly admitted because it was a gruesome photo- 
eraph, find answer in State v. Weston, supra. 
In that case the court, speaking by Mr. Justice 
Rossman, gave a very complete analysis of the 
law appheable to so-called *‘gruesome”’ exhibits. 
The opinion and authorities there set forth, it is 
believed, constitute a clear showing that the 
court committed no error in the present case in 
admitting in evidence State’s Exhibit O. The 
defendant’s argument rests entirely upon the 
assumption that error was committed, unless 
State’s Exhibit O was necessary to prove some 
point in the case, and that since the fact proved 
by that exhibit was proved by the testimony of 
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expert witnesses, it was unnecessary. The an- 
swer to this contention is that such is not the 
law, as established in this state, not only by 
State v. Weston, supra, but also by other deci- 
sions. The rule of law is that exhibits of this 
character, sometimes known as real evidence, 
are admissible if they are material as evidence. 
In State v. Weston the court enters into a dis- 
cussion of this particular question. In 155 Or. 
at page 575, 64 P. 2d at page 543, the court 
quotes from Wigmore on Evidence, 2d Ed., 
Sec. 1157, to the effect that evidence of this 
kind should be admitted if material, whether 
or not there is possible ground for prejudice 
due to the gruesome character of the exhibit. 
At pages 575 to 578, the court cites a number 
of cases involving the propriety of the admis- 
sion in evidence of photographs of dead bodies. 
In all of those cases it was held that no error 
was committed in admitting such photographs 
where the exhibits were material in the proof 
of some part of the state’s case. The rule is 
well summarized in a quotation from Convmon- 
wealth v. Retkovitz, supra, where the court said 
(222 Mass. 245, 110 N. E. 294): ‘Competent 
and material evidence is not to be excluded 
merely because it may have a tendency to cause 
an influence beyond the strict hmits for which 
it is admissible.’? See, also, State v. Gaines, 
supra, and State v. Weitzel, supra, where the 
court held, without comment, that a photograph 
was properly admissible in a case of assault 
with intent to commit rape, the photograph 
showing the condition of the prosecutrix the 
morning after the assault. 
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In State v. Cunningham, 144 P. 2d 308, 311, Oregon, 
the court, with reference to State v. Miller, relied 
upon by appellant and cited in his brief at pages 30 
and 31, stated: 

We have examined both the coat and the 
shirt. We do not believe that either is grue- 
some. Nothing connected with a murder trial— 
euns, bullets, blood-stained clothing—is pleas- 
ing to the eye or touch; but the shirt and coat 
do not provoke sympathy for the deceased nor 
ery out for reprisal. If either could be deemed 
eruesome, that circumstance in itself would 
not have excluded it from reception as evidence. 
State v. Nelson, 162 Or. 430, 92 P. 2d 182; 
State v. Weitzel, 157 Or. 334, 69 P. 2d 958; 
State v. Weston, 155 Or. 556, 64 P. 2d 536, 
108 A. L. R. 1402; and Wigmore on Evidence, 
3rd Ed. Sec. 1157. Those authorities we deem 
controlling, rather than State v. Miller, 43 Or. 
320, 74 P. 658, upon which the defendant 
ccliess * * * 

The transcript of record reflects that plaintiff’s 
exhibits 7, 8, 9, and 10 were admitted for the pur- 
pose of showing in part the condition caused by the 
alleged wound—or the wound suffered by Mr. Rowley 
from whatever cause (R. 154). With reference to 
exhibit No. 7, appellant’s counsel stated, ‘‘The severity 
of the injury and the operation and all that has noth- 
ing to do with this case. It is material to show the 
direct results of any blow that might have been struck, 
but not to arouse passion and prejudice by photographs 
of blood and bones.’’ Appellant’s counsel is incor- 


rect in his statement that the severity of the injury 
802610—48 5 
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had nothing to do with the present case. The nature 
and exent of the injuries were clearly admissible to 
show intent, to show the dangerous nature of the 1m- 
plement used and to show the nature and character 
of the assault. Inasmuch as this evidence was admis- 
sible by testimony of witnesses it follows that a photo- 
graph on the same subject showing the nature and 
extent of the injuries was likewise competent. In this 
connection, it is subniutted that Exhibits 7, 8, 9, and 
10 afforded the jury a clearer, more lucid description 
of the location, nature and extent of the injury suf- 
fered by Rowley than do the spoken words ‘‘a 314- 
inch depressed crescentic shaped laceration of the 
scalp near the top of the head, lying a little to the 
right side’’ (R. 296). These exhibits convey these facts 
to the jury so ably, and more adequately than words, 
that there was no necessity to call witnesses to en- 
deavoz to describe the injury and the extent thereof. 

It is to be noted that plaintiff's exhibits 7, 8, 9, 
and 10 were admitted into evidence by the Court some- 
tune prior to 5 p.m. on November 5, 1946. The jury 
retired to consider the verdict at 12:30 p. m. some 
9 days later on November 14, 1946. The record re- 
flects that the only time said photographs were ex- 
hibited to the jury was at the time of their being 
acnitted into evidence on November 5, 1946. At that 
time the court very carefully and appropriately cau- 
tioned the jury as to the manner in which these ex- 
Inbits were to be considered. It may be presumed, 
in the absence of a showing to the contrary, that the 
jury followed the court’s instructions. 
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Appellant contends that because exhibits 7, 9, and 
10 were shown to the jury at the outset of the trial 
and withdrawn at the close thereof clearly demon- 
strates that the U. S. Attorney’s only purpose in offer- 
ing the photographs was to excite prejudice and 
horror in the minds of the jury. ‘To the contrary it 
appears that the U. 8. Attorney took every precaution 
to avoid the possibility of influencing the jury with 
exhibits 7, 9, and 10. They were introduced for the 
legitimate purpose of showing the nature and extent 
of the injury received by Rowley. After this evidence 
had been conveyed to the jury the exhibits were with- 
drawn prior to the jury’s retiring to avoid any pos- 
sibility of appellant claiming that the photographs had 
influenced the jury during their deliberations. 

If, as asserted by appellant, the U. S. Attorney’s 
sole purpose in introducing these photographs was to 
prejudice the jury, he would have maneuvered to have 
those photographs flashed before the jury constantly 
throughout the trial and would have insisted, above 
everything else, that these photographs be with the 
jury during their deliberations. 

While exhibit 8, which did go to the jury, does not 
show the extent of the injury, it does show its location. 
In addition, it is mute evidence of a conclusive nature 
as to the identity of the implement used. The area in 
exhibit 8 between the two hemostats is the original 
ragged wound and was not made by a knife. This 
erescentic shaped wound is approximately 314 to 314 
inches in length (R. 302). A comparison of this 314 


or 34% inch erescentic shaped wound with the end of 
802610—48—— 3 
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the rake, introduced as plaintiff’s exhibit 6 (R. 150), 
reveals that they are nearly identical. 

In the ease of Simpson v. U. S., C. C. A. 9, 289 F. 
188, this Court in passing upon the question of the 
error in admission of evidence claimed to be preju-- 
dicial, in an appeal taken from the District Court of 
the First Division, Territory of Alaska, in its opimon 
stated as follows: 


In reviewing a judgment in an appellate 
court the burden is on the plaintiff in error to 
show that error in the admission of testimony 
was prejudicial; Rich v. United States, 271 Fed. 
566; Trope v. United States, 276 F. 348; Hall v. 
United States, 277 F. 19; Haywood v. United 
States, 268 F. 795. In the last case cited, Judge 
Baker, referring to Act of February 26, 1919, 
amending Judicial Code Sec. 269 (Comp. St. 
Ann. Supp. 1919, Sec. 1246), said: ‘‘We gather 
the Congressional intent to end the practice in 
holding that an error requires the reversal of 
the judgment, unless the opponent can affirma- 
tively demonstrate from other parts of the rec- 
ord that the error was harmless, and now to 
demand that the complaining party show to 
the reviewing tribunal from the record as a 
whole that he had been denied some substantial 
right whereby he has been prevented from 
hawing a fam tial.’ 
See also: 
na ronty. U.S Cae. 
Lonergan v. U. S., C. 
o9D5. 
Allred v. U. S., C. C. A. 9, 146 F. 2d 193, 196. 


A. 9, 18 F. 2d 218, 219. 
C. A. 9,, 98 F. 2d 591, 
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An impartial consideration of the record reflects 
that appellee’s exhibits 7, 8, 9, and 10 were properly 
admitted in evidence for a legitimate pu1rpose—that 
of showing the nature and extent of the injury sus- 
tained by Rowley from which the Jury could infer the 
physical condition of Rowley shortly after the assault, 
the dangerous nature of the weapon used, and the 
intent with which the assault was made. The trial 
judge and prosecuting attorney took every reasonable 
precaution to protect appellant from any possible prej- 
udice that might result thereby. There is no indication 
that the appellant was prejudiced by the introduction 
of such photographs. 

Fifth point raised: 5. The court did not abuse its discretion 
in overruling appellant’s motion for new trial 

The affidavit of the United States Attorney in oppo- 
sition to appellant’s motion for new trial (R. 31-35), 
which is not controverted, shows that the United 
States Attorney was not guilty of any misconduct 
before the grand jury nor was any material evidence 
improperly withheld. 

A motion for a new trial is addressed to the sound 
discretion of the trial judge. It is well established 
that error may not be assigned to the trial court’s 
ruling on a motion for new trial. 

Rasmussen v. U. S., ©. C. A. 9, 8 F. 2d 948, 
950. 

i pemage v. U.5.,C. C. A. 9,56 F. 2d 127, 135. 

Goldstein v. U. S., C. C. A. 9, 73 F. 2d 804, 
807. 

Sutton v. U. S., C. C. A. 9, 79 F. 2d 863, 865. 

Rourbay v. U. S., C. C. A. 9, 115 F. 2d 49, 50. 
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Utley v. U. S., C. C. A. 9, 115 F. 2d 117, 118. 
Banks v. U. S., C. C. A. 9, 147 F. 2d 628, 629. 


Sixth point raised: 6. The indictment stated facts sufficient to 
constitute a crime and the trial court had jurisdiction over 
the offense charged 


(a) The sufficiency of the indictment 


When the indictment in the present case is viewed 
in the light of practical, instead of technical, con- 
siderations, the sufficiency thereof becomes apparent. 
It contains facts which inform appellant that he is 
accused of the crime of assault with a dangerous 
weapon with sufficient detail to enable him to prepare 
his defense and to prevent the appellant from being 
prosecuted a second time for the same offense. 

In Hvis v. U. S., 153 U. 8. 584, 590, the Court 
stated : 

While the Rules of Criminal Procedure re- 
quire that the accused shall be fully apprised of 
the charge made against him, it should, after 
all, be borne in mind that the object of criminal 
proceedings is to convict the guilty as well as 
to shield the innocent, and no impractical 
standards of particularity should be set up, 
whereby the government may be entrapped into 
making allegations which it would be impossible 
to prove. [Italics supplied. ] 

In Melvin v. U. S., C. C. A. 2, 252 Fed. 449, 456, the 
Court in its opinion quoted from 2 Hale C. P. 193 as 
follows: 

More offenders escape by the over-easy ear 
given exceptions in indictments than by their 
ewh innocence and many heinous and crying 
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offenses escape by these unseemly niceties to 
the reproach of the law, to the shame of the 
government, to the encouragement of villainy 
and to the dishonor of God. 


The following cases are cited to indicate the recent 
trend with respect to the sufficiency of indictments 
since the adoption of the Federal Rules of Criminal 
Procedure. 

In U. S. v. Bickford, C. C. A. 9, 168 EF. 2d 26, the 
lower court held the indictment fatally defective be- 
cause it did not directly aver that the officer admin- 
istering the oath had competent authority to admin- 
ister the same as was specifically required by 18 U. S. 
C. A., Section 558, under which the indictment was 
framed. In holding the indictment sufficient and re- 
versing the case this Court stated: 


The criminal rules were designed to simplify 
existing procedure and to eliminate outmoded 
technicalities of centuries gone by. Certainly 
Rule 7 (c) was not intended to be less hberal 
than is the modern practice of the federal 
courts to consider the adequacy of indictments 
on the basis of practical, as opposed to tech- 
nical, considerations. It has long been settled 
in the federal jurisdiction that an indictment is 
good if (1) it states facts sufficient to inform 
the defendant of the offense with which he is 
charged, and (2) if its averments be sufficiently 
certain to safeguard the accused from a second 
prosecution for the same act. Hagner v. 
United States, 285 U. 8. 427; Berger v. United 
States, 295 U.S. 78; Hopper v. United States, 9 
Cir. 142 F. 24d 181. As observed in Hagner v. 
United States, supra, p. 433, “Tt vs enough that 
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the necessary facts appear in any form or, by 
far construction can be found within the terms 
of the indictment.’’ Measured by these stand- 
ards, the sufficiency of the indictment before us 
isnot open todebate. [Italics supplied. ] 

In Ochoa v. U. S., C. C. A. 9, 167 F. 2d 341, the 
appellant contended that the indictment was defective 
because it did not mention malice which is contained 
in Section 452, Title 18, U. S. C. A., under which the 
indictment was drawn. The indictment followed liter- 
ally the form for an ‘indictment for murder in the 
first degree of federal officer’? contained in the Ap- 
pendix of Forms to the Federal Rules of Criminal 
Procedure. In holding the indictment to be sufficient 
this Court stated: 


The Federal Rules of Criminal Procedure 
have the effect of law, and Rule 58 thereof gives 
the Appendix of Forms official ilustrative 
status. The precision and detail formerly held 
necessary to charge an offense are no longer 
required. See Lowrey v. United States, 8 Civ., 
161 F. 2d 30, 35; Unated States v. Agnew (D. C. 
Penn.), 6 F. R. D. 566. It is provided that 
“the indictment or the information shall be a 
plain, concise and definite written statement of 
the essential facts constituting the offense 
charged.’’ Rule 7 (c). [Italies supplied. ] 

The precise point presented by appellant ap- 
pears to be a novel one. In the absence of 
persuasive authority on the question, we have 
determined that the indictment is adequate 
because, 1n our view, the form employed can 
be considered to include all the essential facts 
constituting the offense; it is in harmony with 
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the spirit and intent of the new criminal rules; 
and it was prescribed by the Supreme Court, 
which we must necessarily assume was cogni- 
zant of the requirements of the law. Further- 
more, there is obviously absent any conceivable 
element of prejudice to appellant in this respect. 
The indictment refers to the statutes which 
were charged to have been violated, Count I 
being prefaced with the citation of U.S. C.,, 
Title 18, Sections 253 and 454. The record 
disclosed no demurrer to the indictment nor 
demand for a bill of particulars—an under- 
standable omission, since the only conelusion 
logically to be drawn from reading the indict- 
ment is that it charges the crime of murder in 
the first degree. Finally, the Court in its in- 
structions to the jury not only explained the 
several degrees of unlawful homicide, but gave 
complete and orthodox instructions defining the 
terms malice and malice aforethought. The 
issue of malice as an essential ingredient of the 
crime of murder in the first degree was fully 
and carefully presented in these instructions. 


See also: 
Kramerv. U_S.,C. C. A. 9, 166 F. 2d 515, 519. 
redeem. Ursa ©. A. 9 163 F. 2d 536, 

546. 


Pinpmn v.U. S., C.C, A. 9, 162 F. 2d 128, 131. 

Picpoy. 25.0, @ A, 9, 160 F. 2d 626, 627. 

Coagara Vv. Territory of Hawai, C. C. A. 9, 
152 F. 2d 933, 935. 

U.S.v. Josephson, C. C. A. 2, 165 F. 2d 82, 85. 

Newton v. U. S., C. C. A. 4, 162 F. 2d 795, 797. 

Kempe v. U. S., C. C. A. 8, 160 F. 2d 406, 408. 
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Beauchamp v. U. S., C. C. A. 6, 154 F. 2d 418, 
415. 
(b) The sixth amendment 

Appellant has considered it necessary to devote a 
substantial portion of his brief, pages 35-47 inclusive, 
in an effort to bolster his interpretation of the mean- 
ing of the words of the Sixth Amendment, ‘‘the 
nature and cause of the accusation.’? From a com- 
parison of that portion of appellant’s brief and the 
oral opinion of the trial court (R. 324-338), it is evi- 
dent that the trial judge was not laboring under an 
‘‘apparent misconception’’ of the meaning of that 
provision of the Sixth Amendment. To the contrary, 
it appears that the trial Judge was very well informed 
as to the true meaning of that provision of the Sixth 
Amendment and his conception is entirely in harmony 
with the recent decisions of this Court. 

The true meaning of the words, ‘the nature and 
cause of the accusation,’’ in the Sixth Amendment is 
accurately and succinctly stated in Hagner v. U. S., 
285 U.S. 427, 431: 


The true test of the sufficiency of an indict- 
ment is not whether it could have been made 
more definite and certain, but whether it con- 
tains the elements of the offense intended to be 
charged, and “‘sufficiently apprises the de- 
fendant of what he must be prepared to meet, 
and in case any other proceedings are taken 
against him for a similar offense, whether the 
record shows with accuracy to what extent he 
may plead a former acquittal or conviction.”’ 
Cochran and Sayer v. United States, 157 U.S. 
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286, 290; Rosen v. United States, 161 U. S. 
29, 34. 

The Hagner case has been cited with approval by 
this Court on numerous occasions. Among these are: 

U.S. v. Bickford, 168 F. 2d 26. 

Kramer v. U.S., 166 F. 2d 515. 

Frederick v. U. S., 163 F. 2d 536. 

Pheips v. U. 8., 160 F. 2d 626. 

Hopper v. U. S., 142 F. 2d 181, 184. 

In its oral opinion (R. 324-838) the trial court, in 
addition to the cases of Hagner v. U. S., supra, and 
Hopper v. U. S., supra, made reference to the case of 
Myers v. U. S., C. C. A. 8, 15 F. 2d 977. Appellant 
contends that the Myers case was later, in effect, over- 
ruled by the case of Jarl v. U. S., C. C. A. 8, 19 F. 2d 
891. Assuming this statement is correct, it will be 
seen that the trial court correctly relied upon the doc- 
trine pronounced in the Myers case in view of a recent 
opinion of the Circuit Court of Appeals for the 
Kighth Circuit. In Lowrey v. U. S., C. C. A. 8, 161 
F, 2d 30, 35, the Court expressly repudiated the doc- 
trine of the Jarl case, stating: 

Such precision and detail as were held neces- 
sary to charge an offense in Jarl v. United 
States, 8 Cir., 19 F. 2d 891; Corcoran v. United 
States, 8 Cir., 19 F. 2d 901; Partson v. United 
States, 8 Cir., 20 F. 2d 127; Turk v. Umted 
States, 8 Cir., 20 F. 2d 129, upon which appel- 
lant relies, are no longer required. 

This Court cited the Lowrey case with approval in 
Ochoa v. United States, cited supra. 

Appellant cites the case of Lowenburg v. United 
Sides 10nCim iloo i, 2d 22, and states that in that 
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case the Court ‘‘gets back to first principles in its 
opinion.”’ It is significant to note the recent trend of 
the Circuit Court of Appeals for the Tenth Circuit in 
respect to the sufficiency of indictments, as reflected 
in a more recent decision, Speak v. U. S., 161 F. 2d 
562, 563. The opinion in the Speak case was written 
by Judge Huxman, who also wrote the opinion in the 
Lowenburg case. In the Speak case it was claimed 
that the information failed to state an offense because 
it was so general and indefinite that it failed to ap- 
prise appellant of the exact nature of the offense with 
which he was charged. In holding that such conten- 
tion was without merit, the Court quoted Rule 7 (¢) 
of the Rules of Criminal Procedure and stated: 

We fail to see what more could have been set 
out, but, in any event, if there were any details 
to which appellant was entitled, the lack 
thereof did not go to the vahdity of the infor- 
mation. That could have been furnished, if 
requested, by a bill of particulars. 

Appellant relies implicitly upon the ease of Sut- 
ton v. U. S., 5 Cir., 157 BF. 2d 661. ‘The aaeldiigeim 
that case can he distinguished from the present case 
in that it was there held that the indictment failed to 
charge an essential element of the offense. This cir- 
cumstance is not to be found in the present case. In 
the Sutton case the Court stated: 

Turning to the information, we note that at 
a certain time and place the appellant had in 
his possession and under his control 10,000 
pounds of sugar, the same being a rationed 
commodity. The mere possession or control of 
rationed sugar is not a federal offense, and yet 
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the information charges no other fact unless 
the following words constitute an allegation of 
fact: ‘‘in violation of second revised Ration 
Order No. 3 and General Ration Order No. 8, 
as amended.’’ The phrase just quoted is not 
an allegation of fact but a legal conclusion of 
the pleader; it constitutes no part of the de- 
scription of the offense. 
In the Sutton ease the facts alleged could have been 
either lawful or unlawful depending on other facts 
not alleged. It is, of course, recognized that it is not 
sufficient to charge an offense in the language of the 
statute alone, where by its generality it may embrace 
acts which it was not the intent of the statute to 
punish or which may or may not constitute a crime. 

Jn the present case the indictment charges that 
Z. Ki. Kagleston, ‘‘being then and there armed with a 
dangerous weapon, to wit, a long handled implement, 
a more exact description of said long handled imple- 
ment being to the grand jury unknown and therefore 
not stated, did then and there wilfully, feloniously, 
and unlawfully make an assault upon another, to wit, 
Frank Rowley, with said long handled implement by 
then and there striking, beating, and wounding the 
head of the said Frank Rowley with the said long 
handled implement, * * *.’’ The facts here al- 
leged are set forth in such detail that, if proven, the 
accused could not be innocent. 

Appellant has failed in any part of his brief to 
point out specifically which ‘‘essential element”’ of the 
crime of assault with a dangerous weapon is omitted 
in the indictment. Nor has he advanced any specific 
designation as to how he was misled, uninformed, or 


40 


unprepared for trial. The essential element of the 
crime charged is that an assault was made with a 
dangerous weapon and the indictment in the present 
ease sufficiently alleges this essential element. 
(c) It is presumed that the defendant is innocent of what is intended to be 
proved against hira 

Assuming the truth of the above statement, it would 
seem that in the present case it may also be presumed 
that the indictment adequately Informed the appellant 
of the nature and cause of the accusation sufficiently 
to enable him to prepare his defense. Since appellant 
did not move against the indictment and at no time 
requested additional details or information, it is only 
logical to assume that from the indictment he knew 
precisely what he had to meet. The bill of particulars 
which was supplied appellant on November 8, 1946 
(R. 45) was supphed by the Court sua sponte and not 
upon the request of appellant. 

In Ochoa v. U. S., supra, this Court stated: 

The record disclosed no demurrer to the in- 
dictment nor demand for a bill of particulars— 
an understandable omission since the only con- 
clusion logically to be drawn from the indict- 
ment is that it charges the crime of murder in 
the first degree. 

In Dinbar v. U. S., 156 U. 8. 185, ees tlie 
Court stated: 

Further, no objection was made to the suffi- 
ciency of the indictments by demurrer, motion 
to quash, or in any other manner until after 
the verdict. While it may be true that a de- 
fendant, by waiting until that time, does not 
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waive the objection that some substantial ele- 
ment of the crime is omitted, yet he does waive 
all objections which are run to the mere form 
in which the various elements of the crime are 
stated, or to the fact that the indictment is in- 
artificially drawn. If, for instance, the de- 
scription of the property does not so clearly 
identify it as to enable him to prepare his de- 
fense, he should raise the question by some pre- 
liminary motion or perhaps by a demand for 
a bill of particulars; otherwise it may properly 
be assumed, as against him, that he is fully im- 
formed of the pregise property in respect to 
which he ts charged to have violated the law. 
[Itahes supplied. ] 

Nothwithstanding appellant’s asserted claim of igno- 
rance, the record reveals that no substantial right of 
the appellant was actually prejudiced thereby. The 
record reflects that appellant knew from the 30th 
day of July 1946, that the implement with which 
appellant assaulted Rowley was either a shovel or 
rake (Plaintiff’s exhibit 15-R. 345). The record alsd 
discloses that a preliminary hearing was held at which 
several witnesses, including Dr. Romig, David Foote, 
and Louis Strutz, testified. The cross-examination of 
witness Strutz (R. 260-285) and the 1e-cross-exam- 
ination (R. 287-290) reflect that at such preliminary 
hearing appellant’s counsel went to great length in 
an effort to ascertain the exact description of the im- 
plement used. Apparently the information thus ob- 
tained was sufficient, since appellant did not subse- 
quently assert a lack of information until during the 
progress of the trial. The reporter’s transcript of 
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testimony, which was made by a secretary of one of 
appellant’s counsel, was available at all times approx- 
imately one week after the date of the preliminary 
hearing (R. 354). 

Appellant’s personal physician was the second physi- 
clan to examine Rowley on the morning of July 30, 
1946, and upon his orders X-rays were made of Row- 
ley’s head (R. 378-379). At the trial of the case he 
testified at length im regard to the nature and extent 
of the injury on Rowley’s head and the cause thereof 
(R. 367-383). Inasmuch as Eagleston had requested 
Dr. Davis to attend Rowley and had stated that he 
would pay him for his services (R. 378), there ean be 
httle doubt that appellant knew with great detail the 
exact extent and nature of the mjury received by 
Rowley within a short time after such wound was 
inflicted. 

ji this connection it seems appropriate to note the 
language of the Court in U. S. v. Lynch, 11 F. 2d 
298, 300: 

| Undoubtedly neither the district attorney nor 

the grand jury is required to allege facts which 
are unknown, especially such as should be from 


the very circumstances of the case best known to 
the accused. 


(d) An indictment pleading only the words of the statute is sufficient in 
the case at bar 

Although appellant contends that an indictment 

pleading only the words of the statute is not sufficient, 

this Court m Jackson v. U. §., 102 Fed. 473, 483-484, 

in determining the sufficiency of an indictment drawn 

under this identical statute, held that charging the 
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crime in the language of the statute was generally 
sufficient. 


Under this assignment we will notice the 
point, previously urged, that the indictment does 
not state facts sufficient to constitute a crime, 
as well as the points suggested as to the insuf- 
ficiency of the evidence. The indictment was 
drawn under the provisions of section 536 of the 
Oregon Code, which reads as follows: “If any 
person, being armed with a dangerous weapon, 
shall assault another with such weapcn, such 
person, upon conviction thereof, shall be pun- 
ished by imprisonment in the penitentiary not 
less than six months nor more than ten years, 
or by imprisonment in the county jail not less 
than one month nor more than one year, or by 
fine not less than one hundred nor more than 
one thousand dollars.’’ 


The charging part of the indictment reads as 
follows: 


The said Turner Jackson, at or near Skaguay, 
within the said district of Alaska, and within the 
jurisdiction of this court, on the 8th day of July 
in the year of our Lord 1898, being then an 
there armed with a dangerous weapon, to wit, a 
revolver charged with gunpowder and leaden 
bullets, and with which a mortal wound could 
be inflicted, did unlawfully and feloniously as- 
sault one Josias M. Tanner with said revolver, 
by pointing the same towards and at him, the 
said Josias M. Tanner, and threatening him, the 
said Josias M. Tanner, therewith, with the in- 
tent then and there and thereby to assault with 
said dangerous weapon the said Josias M. Tan- 
ner by so doing as aforesaid. 


ta 


The words relating to the intent with which 
the weapon was drawn need not have been used 
and may be treated as surplusage, although as 
used they are not objectionable. The law is 
well settled that congress or the legislature of 
a state or territory may enact laws for the vio- 
lation of which, irrespective of the criminal in- 
tent, punishment and penalty are attached. It 
is the act itself, the doing of which constitutes 
the crime. The charging part of the indictment 
substantially charged the crime in the language 
of the statute, and this is generally held to be 
sufficient. But the provisions of Hill’s Ann. 
Laws Or. Section 1279, in addition to the provi- 
sions heretofore cited, declare that the indict- 
ment is sufficient if it can be understood there- 
from: ‘‘(6) That the act or omission charged as 
the crime is clearly and distinctly set forth, in 
ordinary and concise language, without repeti- 
tion, and in such a manner as to enable a person 
of common understanding to know what is in- 
tended. (7) That the act or omission charged 
as the crime is stated with such a degree of cer- 
tainty as to enable the court to pronounce jude- 
ment, upon a conviction, according to the nght 
of the case.’’ [Italics supplied. ] 

This taken in connection with the statute de- 
fining the crime, makes it perfectly clear that 
the indictment in the present case states facts 
sufficient to constitute the crime charged. It is 
too clear for argument that the facts are stated 
in such a manner as to enable a person of com- 
mon understanding to know what was intended, 
and with such a degree of certainty as to enable 
the court to pronounce judgment. The essential 
element of the erime charged was the assault 
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inade by Jackson upon Tanner with a dengerous 
weapon. 

Appellant further contends that if the weapon used 
Was a dangerous weapon, per se, then no further de- 
scription is necessary, but that where the weapon 
alleged to have been used is not dangerous, per se, 
then a sufficient description of such weapon, the man- 
ner of its use and effect produced thereby should be 
set forth in the indictment. This Court did not draw 
such a distinction in the Jackson case nor is such a 
contention sustained by other authorities. It may be 
generally stated that the dangerous character of the 
weapon and the effects produced thereby are matters 
of proof or evidence and need not be alleged. 

In State v. Sims, 8. Ct. Miss., 31 So. Rep. 906, the 
appellant was indicted for assault and battery with 
intent to kill and murder. The weapon was described 
as a certain deadly weapon, to wit, a brick. A de- 
_ murrer to the indictment was sustained and on appeal 
counsel for appellee urged the invalidity of the in- 
dictment. In reversing and remanding the cause the 
Court stated: 

The counsel as we understand him, insists that 
the manner in which the brick was used should 
be set out; but we see no more reason for such 
an allegation than would exist in the case of an 
axe, hoe, pistol, or other lethal weapon. Where 
the offense is committed with a deadly weapon, 
not prescribed by statute, no more particularity 
of statement is necessary than when it is com- 
mitted by the use of a weapon declared deadly 
by statute. 
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In Canterbury v. State, S. Ct. Miss., 43 So. Rep. 
678, the Court stated: 


Concerning the contention that the indict- 
ment should charge the specific weapon with 
which the assault and battery was committed, 
and that it was not sufficient to charge that it 
was committed with a deadly weapon, we 
merely observe, first that we have examined 
carefully all the authorities cited by the learned 
counsel for appellant and find a they do not 
sustain the contention; * * 


In People v. Weir, C. A. 1st Dist. Cal, 102 P. 539, 
the information alleged an assault to — been made 
upon the person of one G. Brocks by the defendant 
with a certain deadly weapon, to wit, a large shovel. 
The defendant contended that the information did not 
state facts sufficient to constitute a crime in that the 
words, ‘‘a large shovel’’ were too indefinite to show 
that the instrument described was, in fact, a deadly 
weapon. The Court stated: 


In the case at bar the. offense is stated to 
have been committed with a ‘‘deadly weapon,”’ 
and, as the term ‘‘deadly weapon’’ has a well- 
recognized meaning, it was sufficient to use that 
term in the indictment without further descrip- 
tion of the particular instrument employed. 
The cases in this state so hold. 

In People v. Savercool, 81 Cal. 650, 22 Pac. 
856, the defendant was charged with ‘‘an as- 
sault with a deadly weapon, to wit, a revolver”’; 
and there it was said: ‘‘ Examining the infor- 
mation, we find that it follows the language of 
that section. This is all that is necessary. The 
ultimate or issuable facts which the statute de- 
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clares to constitute the offense are to be pleaded 
substantially in the language of the law, while 
probative facts, such as the intent with which 
an assault is made, and the ‘present ability’ to 
do it, must be proved, but need not be alleged 
in the information or indictment’’—citing 
eases. ‘“‘It being charged that the assault was 
made with a ‘deadly weapon,’ as the statute 
prescribes, it was unnecessary to have deseribed 
it further as ‘to wit, a revolver,’ as was done. 
The kind of weapon was a matter of proof 
only.’”’ In People v. Congleton, 44 Cal. 92, it is 
said that an indictment for an assault with a 
deadly weapon with intent to do bodily injury 
to another may in general terms aver the as- 
sault to have been made ‘‘with a deadly 
weapon’’; that in so doing it would but follow 
the language of the statute by which the offense 
itself is defined. In People v. Perales, supra, 
the Supreme Court say: “The term ‘deadly 
weapon’ has a precise, well-recognized meaning, 
and the nature of such weapon as being one 
likely to produce great bodily harm is well 
understood. It is expressly declared by the. 
statute a specific means, the use of which in 
making an assault shall constitute an offense, 
and therefore, under the general rule, an assault 
with it may be pleaded in the language of the 
statute.’’ It thus clearly appears that the in- 
formation is sufficient and proper in form. The 
only effect of the words ‘‘a large shovel’’ in the 
information was to confine the prosecution to 
proof that the assault was made with the in- 
strument described, and not with some other. 
People v. Savercool, supra; People v. Carson 
(Cal.) 99 Pace. 970. 
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In People v. Oppenheimer, 156 Cal. 733; 106 Pac. 
74, 78, the Court stated: 

The information failed to specify the nature 
of the deadly weapon with which the assault 
was alleged to have been committed, alleging 
simply that it was done with a “deadly 
weapon,’ which is the language of the statute. 
This was a sufficient allegation. 

In People v. Petters, Dist. Ct. App., Ist Dist., Cal., 
84 P. 2d 54, appellant was convicted of assault with 
a deadly weapon. He contended that the trial court 
was ‘‘without jurisdiction over the subject of the in- 
formation’? and that the trial court therefore erred 
in denying his motion in arrest of judgment. Huis con- 
tention was that the information was insufficient to 
charge an assault with a deadly weapon under Section 
245 of the Penal Code as the instruments named, to 
wit, a wooden club and a knife with an open blade, 
were not instruments defined as ‘‘deadly weapons’ in 
Section 1168, Subdivision (2), Subsection (e) of the 
Penal Code. The Court in its opinion stated: 

We are therefore of the opinion that the 
pleading was sufficient to charge the coimmis- 
sion of a felony under Section 245. Further- 
more, it has been held at least in the absence of 
a demurrer to the information that it is suffi- 
cient to charge an assault with a deadly weapon 
in the terms of the statute without specifying 
the nature of the weapon used. 

In People v. Macias, Dist. Ct. App., 3d Mist., Cal, 
174 P. 2d 895, 899-900, appellant was convicted of 
assault while armed with a deadly weapon. The in- 
formation alleged the deadly weapon to be ‘‘a wooden 
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club.’’ Appellant contended that a wooden club is 
not a deadly weapon as a matter of law and that there 
being no allegation concerning the mamner in which 
the club was used, the information was insufficient. 
He further contended that a club is a deadly weapon 
only unde particular circumstances, and that the in- 
formation failed to allege any such circumstances. 
The Court in its opinion stated: 

Section 952 of the Penal Code, as it now 
reads, after amendinent in 1927 and 1929, pro- 
vides that in charging an offense, each count 
shall contain, and shall be sufficient if it con- 
tains in substance, a statement that the accused 
has committed some public offense therein spec- 
ified. Such statement may be made in ordi- 
nary and concise language without any technical 
averments or any allegations of matter not 
essential to be proved. It may be in the words 
of the enactment describing the offense or de- 
claring the matter to be a public offense, or 
in any words sufficient to give the accused 
notice of the offense of which he is accused. 

iti nen vy. UU. SaeC. C98, 5, 159 BF. 2d 413, 414, 
the appellant was convicted upon indictment which 
charged a violation of Title 18, Sec. 254, U. 8. C. A. 
Omitting formal parts, it alleged the commission of an 
assault upon an inspector of the Bureau of Customs 
of the United States Treasury while engaged in, and 
on account of the performance of his official duties. 
There was no demurrer to the indictment, no motion 
to quash, and no motion for bill of particulars, in the 
trial court. On appeal only one point was raised 
which dealt with the sufficiency of the court’s charge 
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to the Jury. On oral argument the sufficiency of the 
indictment was questioned and the court therefore 
considered both points. In its opinion the Court 
stated : 

We find no defect in the indictment. It 
alleges the offense in the language of the 
statute, which is sufficient, where, as in this 
case, the words of the statute contain all the 
essential elements of the offense. United States 
v. Carl, 105 U. S611, 36 L. Bay ii twas 
not necessarv for the indictment to contain a 
definition of the word assault which has a fixed 
and determined meaning in law. Norris v. 
United States, 5 Cn, 152 F. 2d 808. The de- 
fendant was fully mformed of the nature and 
cause of the accusation against him and even if 
the indictment were defective in the matter of 
form it would be of no avail on appeal. 28 
U.S .C. A. See. 391. 

In Varun v. U. S., Dist. Ct. App D VC manOer 2d 
od, the appellant was convicted of assault with a 
dangerous weapon on an indictment that she ‘did 
make an assault in and upon Dorothy M. Ragland, 
and * * * did maim and dishgut amd ytiiat the 
said Carrie A. Tatum, in making the assault afore- 
said did cast and throw on and upon the said Dorothy 
M. Ragland a certain corrosive liquid compound, ¢om- 
monly called lye.’’ The code of the District provides 
that ‘‘every person convicted * * * of an assault 
with a dangervous weapon shall be sentenced to im- 
prisonment for not more than ten years.’’? In affirm- 
ing the conviction the Court stated: 
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The question is whether the indictment sup- 
ports the conviction. We think it does. An 
indictment which ‘‘contains the elements of the 
offense intended to be charged,’’ shows what 
the defendant must be prepared to meet, and 
precludes later prosecution for the offense, is 
good although it does not precisely follow the 
language of the statute. 

Wino pones vo U. 5. ©. C. Al 6, 90 EF. 2d G1, 62, the 
appellant was convicted on each of four counts of an 
indictment which charged, in substance, that he as- 
saulted and attacked, forcibly intimidated, obstructed, 
and used deadly weapons in resisting a deputy United 
States marshal while such deputy marshal was en- 
gaged in the performance of his official duties. The 
first of two questions presented on appeal was whether 
the indictment was defective. In its opinion, the 
Court stated: 

The first question was preserved for review 
by demurrer, which was overruled by the Dis- 
trict Court. We deem it ummecessary to con- 
sider at length the objection that the indictment 
is vague and uncertain. It enables the accused 
to know the nature and cause of the accusation, 
and to plead the Judgment in bar of further 
prosecution for the same offense. It therefore 
is sufficient. 

In People v. Moore, App. Ct. Ill., 57 N. EH. 2d 511, 
012, the appellant was convicted of assault with a 
deadly weapon with intent to do a bodily injury. The 
information charged that defendant ‘‘did wilfully and 
unlawfully assault Pvt. Arthur Washburn with a 
deadly weapon, to wit, with the tines of a pitch fork, 
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with intent to inflict upon said Washburn a bodily 
injury where no considerable provocation appeared 
and where the circumstances of the assault showed an 
abandoned and malignant heart, contrary to the stat- 
ute,’’ etc. In holding the information sufficient the 
Court stated: 

The information was in the language of Para- 
graph 60 of the Criminal Code, Ch. 38, Rev. 
Stats. 1943, and in our opinion sufficiently 
charged the crime defined in such paragraph of 
the statute. 

In State v. Maggert, S. Ct. Mont., 209 Pac. 989, 990, 
defendants were convicted of assault in the second 
degree upon an information filed in the District Court 
of Pondra County, charging them with the crime of 
assault in the first degree. The information charged 
the deadly weapon to be an instrument about a foot 
long with a knob on the striking end. The judgment 
of the lower court was affirmed, notwithstanding de- 
fendants’ contention that the information was insuffi- 
cient, in that the ‘‘deadly weapon”’ was not sufficiently 
described ; that the words ‘‘an instrument about a foot 
long with a knob on the striking end”’ did not show 
that the weapon described was, in fact, a deadly 
weapon, 

In Alyea v. State, S. Ct. Neb, 86 N. W. 1066, 
the appellant was tried upon an information charging 
him with making felonious assault. In sustaining 
the sufficiency of the information the Court stated: 

The information was framed under Section 
16 (b) of the Criminal Code and charged the 
offense in the language thereof. But it is 
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strenuously insisted that this is insufficient, 
since the Act creating the offense designates no 
particular fact or facts in defining the offense. 
Further, the particular facts constituting the 
assault should have been set forth in the in- 
formation. The precise question now urged 
upon our attention was passed upon adversely 
to the contention of the learned and distin- 
guished counsel for the prisoner in Murphey v. 
State, 43 Neb. 38, 61 N. W. 491; and Smith 
Vy. Staae, 9S Neb. 53], TSYN: W. 1059. It was 
ruled in those cases that in a prosecution under 
Section 17 (b) of the Criminal Code the in- 
formation is sufficient which charges the offense 
in the language of the statute. The informa- 
tion in the case at bar follows the wording 
of the statute, and under those decisions which 
we adhere to, is sufficient in substance. 


In State v. Knight, 289 Pac. 1053, 1054, the Su- 
preme Court of Oregon sitting Ji Bane sustained a 
conviction of assault with a dangerous weapon under 
an indictment which alleged the dangerous weapon to 
be “ta hardwood, leaded cane or walking stick.’ 

In Castillo v. State, Court of Criminal Appeals of 
Texas, 124 8. W. 2d 146, the defendant was convicted 
of aggravated assault. His only contention on appeal 
was that the Conrt erred in declining to sustain his 
motion to quash the complaint and information on 
the ground that it was insufficient to charge the offense 
for which he was convicted. The information charged 
that an aggravated assault was committed by ‘‘strik- 
ing and cutting Tenacio Cruz with a sharp instrument, 
the name thereof being wnknown to your affiant.” 
The Court stated: 
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We are of the opinion that the complaint 
and information based thereon are sufficient to 
charge the offense, see Sec. 1581, Brane’s Ann. 
P. O., 931. The State was not required to 
plead its evidence. A satement of the facts 
constituting the offense is sufficient. 

From the foregoing authorities it 1s readily ap- 
parent that an indictment charging assault or assault 
with a dangerous weapon is sufficient if it follows 
the language of the statute. 


(e) The United States attorney did not withhold evidence from the grand 
jury to the prejudice of the defendant, and the indictment returned was 
valid and sufficient in every respect 


It is a settled rule at common law that when matters 
or things which are ordinarily proper or necessary 
to be alleged are, in fact, unknown to the grand jury 
or the prosecuting attorney, they may properly be 
so alleged in the indictment or information. 

Frisbie v. U. S., 150 U. S. 160. 
Coffinv. U.S.,156 U.S. 432. 
Jewett v. U. S., 100 Fedie32. 

Where the manner and means of committing an 
offense or the instrumentality by which it was com- 
mitted are unknown to the grand jury, it may be so 
alleged in the indictment, provided the indictment 
directly and fully charges the accused with the com- 
mission of the offense. 

oe Clair v. U.S., lot US) Be 
Jewett v. U. S., supra. 
Aiarado v. U. S., C. Gs Aw 9, 9 Tiaediaess. 

Appellant does not contend that a more exact 
deseription of the long-handled implement was known 
to the grand jury but does contend that the grand 
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jury was prevented from ascertaining the exact de- 
scription of the implement by the fact that the witness 
Miles was not called to testify before that body. 
Appellant contends that had Miles testified, the grand 
jury could have named the instrument and, further, 
that Miles’ testimony had to do with an essential 
element of the crime, namely, the dangerous character 
of the weapon used. 

It is difficult to perceive that Miles’ testimony, to 
any extent, touched upon the dangerous character of 
the weapon used. Whether the weapon used was a 
shovel, rake, or other long handled implement, the 
dangerous nature of such weapon would be a matter 
to be determined by the trial jury from the manner 
in which it was used. 

As stated by appellant, ‘‘All the testimony of the 
government, including that of Miles, was available to 
it from July 30, 1946, the date of the alleged offense, 
to the time of the trial’? (Appellant’s Brief, p. 73). 
A consideration of all such testimony reflects that 
there was no unanimity of opinion on the part of gov- 
ernment witnesses as to the implement used by 
Kagleston. Numerically, the testimony of the wit- 
nesses tended to show the implement was a shovel. 
Miles was the only witness who definitely stated that 
the implement was a rake. Foote, an eye witness, 
testified that no blow was struck, and Strutz, an eye 
witness, testified that it was either a shovel or rake. 

The United States Attorney quite candidly admits 
that, after a thorough consideration and comparison 
of the oral statements of various government wit- 
nesses regarding the implement used, instead of ar- 
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riving at a definite conclusion he was in a quandry. 
Although the rake, shovel, and small piece of steel had 
been transmitted to the Federal Bureau of Investiga- 
tion laboratory for tests in an effort to establish the 
identity of the implement used by Eagleston, no re- 
port had been received at the time the indictment was 
drafted and the matter submitted to the grand jury. 
Subsequent to the adjournment of the grand jury, and 
prior to the trial, a laboratory report from the Fed- 
eral Bureau of Investigation was received stating the 
small piece of steel had been consumed in testing and 
that no conclusion had been reached. Every possible 
effort was made to determine the exact nature of the 
implement used. However, it was not until approxi- 
mately 12:30 on November 5, 1946, the first day of 
the trial, that the United States Attorney, upon the 
basis of an experiment performed in his presence, 
came to the conclusion that the implement used must 
have been a rake. 

In view of the fact that the United States Attorney 
had been unable to determine which of the two imple- 
ments had been used by Eagleston, prior to the time 
the grand jury convened, he considered it necessary, 
in the interests of justice, to draft an indictment 
under which the possibility of a fatal variance could 
be avoided. The allegation that a more exact descrip- 
tion of the implement was unknown was a truthful 
one and was based solely upon necessity. Contrary to 
appellant’s assertion, this allegation was not made for 
the purpose of withholding evidence from the appellee 
to gain an unfair advantage nor for the purpose of 
surprise. 


ov 


At the request of certain members of the grand 
jury, the United States Attorney did cause the wit- 
ness Miles to be summoned to the Federal Building 
to testify before that body. A majority of the grand 
jury elected not to hear additional witnesses. That 
decision was made by the members of that body dur- 
ing the absence of the United States Attorney from 
the grand jury room. Upon the conflicting testimony 
indicated by the record it was no move the duty of the 
United States Attorney to compel the grand jury to 
hear the testimony of Miles than it was that he insist 
that they hear the testimony of all the witnesses at the 
trial. Assuming that this had been done, the grand 
jury would have been in no better position to recon- 
cile such conflicting testimony than was the United 
States Attorney, and the indictment would neverthe- 
less have been returned in exactly the same language. 
It seems only logical to assume that the members of 
the grand jury might have drawn different conelu- 
sions from the testimony, even though Miles had 
testified, and consequently still have been unable to 
have arrived at a definite conclusion as to the imple- 
ment used. 

Appellant, after hearing all the testimony, including 
that of Miles, is apparently not now convinced that 
the implement was a rake and has arrived at the con- 
clusion that, ‘‘there is an abundance of evidence sub- 
stantiating appellant’s position that Rowley’s injuries 
resulted from a fall into the wood pile while he was 
sparring with appellant’’ (Appellant’s Brief p. 7). 

At the trial of the case appellant called witnesses 
for the specific purpose of convincing the jury that 
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Miles’ reputation for truth and veracity in the com- 
munity was uniformly bad (R. 391, 392). Inconsistent 
with that action, it is now asserted that the United 
States Attorney committed prejudicial error by not 
placing complete reliance upon the testimony of such a 
person and in not compelling the grand jury to return 
an indictment predicated solely upon his testimony in 
disregard of the testimony of other witnesses whose 
eredibility was not attacked. 

Upon the basis of the testimony disclosed at the 
trial of the case it would appear that had the grand 
jury specified a particular implement, they would 
have alleged the instrument to be a shovel, as did the 
attorneys who represented Rowley in his $55,000 dain- 
age suit against Eagleston (R. 185-188). Had this 
been done and, on the trial, it had been established 
that the implement was a rake and a judgment of 
acquittal had been entered upon the ground of a fatal 
variance, appellant would then have been satisfied that 
he had received a fair and impartial trial and that 
justice had prevailed. 

Appellant’s statement that ‘‘not until late in the 
trial of the case, was appellant apprised of the true 
nature of the evidence against him,” is typical of 
numerous unfounded assertions contained in his brief. 
The record discloses that appellant was aware of the 
so-called ‘‘hidden evidence”? against him from the 30th 
day of July 1946, and was specifically advised that 
the implement used was a rake on November 5, 1946, 
the first day of the trail. He was not put upon his 
defense until November 12, one week thereafter. Dur- 
ing this interval the Court was recessed for four days. 
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It would seem this would have been ample to have 
enabled appellant to have adequately prepared his 
entire case. 

Upon the facts known to the United States Attorney 
and the grand jury at the time it was in session, it was 
the duty of the United States Attorney to prepare an 
indictment alleging that the exact nature of the imple- 
ment was unknown, inasmuch as that allegation truly 
reflected the facts. In view of the contrarity of testi- 
mony of the various witnesses it was clearly the duty 
of the United States Attorney to have drafted the 
indictment as he did to avoid the possibility of a fatal 
variance. 

CONCLUSION 


i 


The trial court’s instructions, when considered as 
a whole, correctly stated the law of the case, and were 
fair to the defense. 

anh 


Photographs of Rowley’s head were properly ad- 
mitted for a legitimate purpose and appellant was 
not prejudiced thereby. 

III 

The indictment sufficiently charges the crime of 
assault with a dangerous weapon. 

(a) The appellant was sufficiently informed of the 


nature and cause of the accusation within the meaning 
of the Sixth Amendment. 
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(b) The alleged ‘‘dangerous weapon’’ was described 
with as great a degree of particularity as was possible 
under the facts of the case. 

(c) The exact nature of the alleged ‘‘dangerous 
weapon’”’ was not known to the United States Attorney 
at the time the indictment was returned. The grand 
jury would not have been im a position to have defi- 
nitely named the implement used even though they 
had heard every witness who testified in the trial of 
the case. The record does not reflect, nor has appel- 
lant pointed out, just how he was misled, uninformed 
or unprepared for trial. 

The words of Judge Garrecht, in Phelps v. U. S., 
160 F. 2d 626, are highly appropriate in the present 
case, 

It was to cover cases precisely like the pres- 
ent, in which a convicted defendant seeks to 
escape condign punishment by raising technical 
objections, that Rule 52 (a) of the new Federal 
Rules of Criminal Procedure, 18 U. 8S. C. A., 
following section 687, was promulgated: 

““Any error, irregularity or varianee which 
does not affect substantial rights shall be dis- 
regarded.”’ 

The indictment states facts sufficient to inform the 
defendant of the offense of assault with a dangerous 
weapon and its allegations are sufficiently certain to 
safeguard him from a second prosecution for the same 
act. Appellant’s substantial rights were carefully 
safeguarded at all stages of the trial. 

There appears to have been no error, prejudicial or 
otherwise, in the trial of the case, and no grounds for 
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a reversal of the judgment. ‘The appellant was given 
a fair and impartial trial, and was found guilty of the 
erlme with which he was charged by a jury of his 
peers under proper instructions and upon competent 
and sufficient evidence. No reason exists for upsetting 
the verdict of the jury, and the judgment of conviction 
should be affirmed. 

Dated, Anchorage, Alaska, August 10, 1948. 

Respectfully submitted. 

RayMmonp E. PLUMMER, 
United States Attorney, Anchorage, Alaska, 
Attorney for Appellee. 
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